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ABSTRACT. Al-Salam is a kind of deferred sale, in which advance payment is made for
goods to be delivered later on. Thereis consensus among the fugaha on its permissibility
if contracting parties agree on the price. However, some fugaha have said that ‘the price
means the one pervailing in amarket on the day of cotract, while others have allowed the
market price on the date of delivery. Even some fugaha think that agreeemnt on the latter
price ispossble provided a specific amount or a proportion of it isdeducted from it. For
example, if you pay 100 Saudi Riyal now and get after a year a commodity whose price
in the market exceed by 10 over 100 Saudi Riyal, then this extra amount will be akind of
riba’'l-nasiah, because the processismore akin to lending than sale. The sale contract in
this caseis free from any risk. And most probably the buyer will transform the sale of the
commodity to exchange to get 110 Saudi Riyal. Thus, inspite of the fact that increasing
price in credit saleis permissibleto mgjority of fugaha and smilarly decreasing the price
is aso permissible in deferred sale, in which ddivery of the commaodity is delayed, the
sale in the above mentioned case shall be invalid as it will be asubterfugeto earn
interest.

The Messenger of Allah (Blessingsand prayers of Allah may be upon him) said:
“Whoever entersinto Salaf, should stipulate a determined weight and measurement, and
a determined date of delivery” The word ‘salaf of the Hadith has the meaning of
‘salam’, which means a sale contract involving the immediate payment of the price and
admitting a delay in the delivery of the commodity bought. Itis, for instance, like
paying you now 100,000 dirhams on condition that you deliver to me 50,000 kgs of rice

of adescribed quality ayear later.

But the question that arisesis: can | pay you now 100,000 dirhams on condition
that you deliver merice of a described quality after a year, the quantity of which would
be determined on the date of delivery by dividing the capital (i.e. price of therice) based
on the market price of akilogram of rice on the day of ddlivery, with a specific amount

or percentage of discount from this price?
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In adeferred sde, it is permissible from the perspective of Shari‘ah to givetimea
share in the price. For example, it ispermissibleto sell you an article of trade for an
immediate cash price of 10 dirhamsor for 11 dirhamsto be paid after ayear. In other
words, itispermissibleto increase the pricein return for deferment of its payment. This
is in regard to a deferred salein which the priceisthe deferred element. Regarding a
deferred sale in which the article of tradeisthe deferred eement (i.e. Salam or Salaf
sale), it is permissible to discount the price in return for early payment of the price
(known in Islamic Law as "Hateetah").

The additional element in our question is embodied in not specifying the price
through negotiations and mutual agreement between the contracting parties on the date
of sale (i.e. contract date) and in not determining the price on the basis of the market
price on the contract date, but rather on the basis of the market price on the date of
delivery. Thisiswhat some scholars held to be permissiblein opposition to the majority
of opinion of Muslim jurists. Ibn Taimiyyah says“Saleis permissible (...) a the price
determined by the market, or at the price people sdll at, which isone of two opinionsin
the Hanbali School of Islamic Jurisprudence” (Al-ikhtiyarat al-fighiyyah, p.121). Thisis
in regard to sae transactions in genera, but as regards Salam sale contracts, I1bn
Taymiyyah says "If he (the buyer) advances a specific amount of money against
ddlivery (of a commodity) on a specific future date on condition that, on the date of
delivery, he would purchase the commodity on the basis of a price less than that
prevailing on the market by a specific amount, then the transaction would have been as
valid as that of purchase a market price" (Al-ikhtiyarat al-fighiyvah p.131). Thisisin
regard to fungibles, that is articles of trade amenable to accurate description that
prevents the occurrence of a degree of ignorance that might giveriseto adispute,
known in Idamic Shari‘ah as ("mithliyyat'), as opposed to (‘geemiyyat'), or non-fungible
goods. Jurists have deducted their evidence from the fact that if the salecontract
becomes void, they revert itto the price of an equal article without having to have the
mutual consent of the contracting parties. If thisis done with their mutual consent, then
it is more worthy of being a permissible measure. One could add that the market price
(whether on the date of delivery or on the date of contract) is not the price on which the
two parties agree, asthisisimpermissible asit would lead to disputes; the seller would
tend to charge a higher price, whereas the buyer would tend to lower the price. Itis
rather the price, which is determined by market forces irrespective of the contracting
parties opposed wills and desires. Should either party hold a monopoly power over the
market, this would not have been valid, for a monopolist controls theprice. If we
compare the market price on the date of the contract and the market price on the date of
delivery, wewould find thelatter is better and more equitable to the contracting parties,
for the price might increase or decrease during theinterval between the contract date
and the deivery date, and because the commodity to be delivered might be either from
the seller's own personal produce or bought from the produce of the market. What is of
consideration then isthe price on the date of delivery. There might seem to be no value
for the market price on the contract date as such price could be easily ascertained and
adopted by both parties asthe price for the contract, should they wish to do so.

Al Rajhi Banking and Investment Co. organized in Riyadh its Second Fighi
Seminar on 26.07.1423 A.H. on this issue, but it did not explain in its memorandum
how it was going to implement thisform in the field of Islamic banking.
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The problem lies in thefact that a Salam contract usually contains an e ement of
discount (hateetah) on the pricein return for early payment of the price. If you pay now
100 pound to get after ayear acommodity the market price of which is equivalent to the
discount agreed on with the sdller, which we will assumeto be 10 pounds, such an
increase would be a form of interest known inlslamic Law as (Riba Nasi'a - Delay
Usury), especially when we take into consideration that the transaction is free from the
risk normally involved in sales and commercia transactions as aresult of adopting the
market price on the date of delivery instead of the market price on the date of the
contract. This transaction might be complemented, in the field of banking, ; by the
buyer re-selling the commodity bought to the seller and get 110 pounds, thus reverting
the transaction into what istermed "Eenah" sale contract, an invalid contract based on a
compound interest-based stratagem.

The Companion Abu-Saeed Al-Khudari narrated ahadith in which the prophet
(P.B.U.H.) says "Sdlam at the market price is a form of riba (Fath-al-Bari 4/435,
Musannaf Abdurrazzaq 8/7 and Nayl-al-Awtar, 5/256). One can not grasptheriba
(interest) involved in such transaction unless one assumes that the price meant hereis
that of the market price at thetime of delivery, after it has been discounted by a specific
sum or a specific percentage. But since Salam can not be transacted except under this
assumption, the narration of Al-Khudari is based on dlipss. This assumption has
requirements that are implicitly understood by theligener without any need to make
them explicit.

Based on the above, | concur with Ibn Taymiyyas view that the market price of
Salam, if it is meant to bethe market price on the date of the contract, isvalid. But if
what ismeant by it isthe future market price on the date of ddlivery, it isnot valid. The
evidence on such invalidity is that when | say the cash immediate price of such and such
a commodity is 10 Riyals and 12 Riyals for ayear (that is with an increase of 2 Riyals),
what | mean is that the increase in the price pertainsto an increase over the current
market price, not the future market price. It istruethat increasing the price of a deferred
payment over a spot payment is permissible, so too, in my opinion, isthe offer of a
discount on the price in return for early payment of a deferred price. However, such
sensitive judgements do not afford such additions or such contemporary juristic
engineering.
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