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Shari‘ah Maxims: Modern Applications in Islamic Finance
(Muhammad Tahir Mansoori)

Reviewed by: Ali Ahmed Nadvi

The subject of “Maxims of Islamic jurisprudence” is a central,
informative and important subject, and occupies a prominent position in
the whole body of Shari‘ah. This book has been compiled to serve as a
textbook for the students of M.Sc. in Islamic banking and finance
programs. To achieve this goal, the author chose the maxims relevant to
the commercial law. He has discussed them intensely and systematically.
I anticipate that a work like this will play an effective role in promoting
genuine practice of financial transactions. This type of book also fulfils
educational requirements of scholars of Islamic jurisprudence.

The book consists of a preface and thirteen chapters as listed below:

Introduction to Shari‘ah Maxims.

Intention and Motivating Cause of Contract.
Concept of Elimination of Detriment.

Rules of Relaxation in Islamic Law.

Status and Authority of Custom in Islamic Law.
Certainty versus Doubt and Presumption of Continuity.
Legal Status of Contractual Stipulation.

Status of Promise in Islamic Law.

Maxim on Disposition of Other’s Property.

10. Liability (daman) versus Trust (amanah).

11. Shari‘ah Maxim on Gharar.

12. Shari‘ah Maxim on Riba.

13. Maxims on Sale and Agency
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Moreover, there is an Annexure of the maxims of Al-Majallahah'” at the
end of the book.

(1) Short name for “Al-Majallah al-Ahkam al-Adaliyyah”. Al-Majallah is a codification
of Hanafl commercial law. It was authored in the second half of the 19" Century

by a council of major Hanafi fugaha’ headed by Allama Jawdat Basha. It was the
law code for the Ottoman Khilafah (Caliphate) for over 70 years.
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The chapters can be divided into two parts. The first part relates to
those chapters in which the author concentrates on the five major maxims
in the area of financial transactions, with explanation and examples,
while in the second part the author has picked out some prevailing
contracts relating to important contemporary subjects and discussed them
in a scholarly manner. It is an appealing combination with optimum
interaction between pure theory and contemporary issues and encourages
doing more research in this sphere. The author has based his work on
sound ground of reliable sources and has referred to contemporary
eminent books to illustrate the current issues related to maxims.

Without reducing the importance and vale of the book, I have a few
observations as follows:

1. The titles and topics of the contents are appreciable and classified in a
proper sequence, although, in my view it would have been better to
use a similar style for the titles throughout, i.e., expressing the main
subject of the maxims. For example:

i. The maxim concerning ‘gharar’ may be expressed as ‘excessive
gharar makes a contract unlawful’.

ii. The author has merged some important maxims with some others (as
they have been considered sub-maxims by some writers). In my
view, they should be mentioned separately as they require proper
attention of the readers. For example, the maxim: “Repelling evil
supersedes securing benefits” (p.99), has been combined with the
rules for “Redressing Harm” (p.84), I my opinion it deserves more
importance and hence ought to be discussed separately.

1ii. A similar case is that of the famous maxim: “Everything is
permissible unless forbidden”. (p.140). In addition, its sub-maxim,
implying that the “Original rule about transactions is permissibility
except with evidence” (p.142), which explains that every agreement
is basically lawful and each condition should be regarded as allowed
as long as it does not contradict any text or a basic principle of
Shari‘ah. Certainly it is not appropriate to discuss both maxims, as a
subordinate to the maxim of “Certainty is not dispelled by Doubt”
(p.137), but must be supported with modern applications, taking in
account that other contradictions have been avoided.
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iv. In Chapter 9, “Maxims on Disposition of Others’ Property” the
author has explained a number of maxims relating to the subject of
the title, and has inserted among them the maxim which means:
“Authority in respect of peoples’ affairs should be exercised for their
welfare only” (p.172). In my opinion, it will be better to focus on
this point separately without uniting it with other maxims.

2. A Few applications are controversial. Therefore, they need more
attention and explanations. For example, mention of ‘bay ‘ al-wafa’-
the sale with a right of redemption - has been discussed as viewed by
HanafT jurists only. The opinion of other famous jurists about it has
not been mentioned. It is important to note here that Shafi‘1 jurists also
discussed it by the name of ‘bay ‘ al- ‘uhda’, and approved it as a prior
stand-alone agreement before a final contract. Such a transaction was
in practice in some countries. (see Ibn Hajar Haithami: Fatawa Kubra
V. 2, p.158, 229-230).

3. The author has repeated some applications, like the case of ‘bay ‘ al-
wafa, which has been mentioned in different places.

4. The author has discussed some important maxims relating to the
‘Principle of Justice’ in chapter 10, such as ‘Entitlement of profit
depends upon liability of loss’ (p.181). However, he overlooked
mentioning another important maxim relating to justice that
elucidates: “Transactions are basically designed on the Principle of
Justice”. There is a great significance of maxims relating to justice as
its violation may even lead to the invalidating a contract. Hence, it
would be preferable if this oversight is corrected in the next edition.

Overall this is an excellent work that deserves admiration. The following
aspects are particularly appreciable:

1. In my view, this book is an innovative and unique work in English.
The author has done a wonderful job to present a comprehensive
and valuable study on selected maxims of Islamic jurisprudence in
the field of financial transactions succinctly.

2. The author has translated the original verses of the maxims in a
clear style, articulating them in more than one manner.
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3. It is remarkable that the author has focused on the diversified
contemporary issues such as ‘tawarruq’, ‘murabahah’ uniformly
and judiciously. He has observed the real formulation of newly
designed transactions very deeply.

4. The author has presented various modern applications and examples
of the maxims in the area of Islamic finance by deriving them from
authentic fatawéd along with giving his own analytical opinion
while discussing the issues, e.g., those related to the enforceability
of a promise. In this context it is worth quoting the way he gives
preference to International Islamic Figh Academy’s resolution
towards some required conditions in fulfilling the promise linked to
a financial transaction: “In our view, the reason for Academy’s
emphasis on unilateral promise, and its non-recognition of the
concept of bilateral promises, is that bilateral promises amount to a
contract, and it cannot be made on a non-existent subject matter. In
addition; in such agreements both obligations are deferred, which is
not permissible” (pp. 165-166).

Apart from these general features, I would like to highlight some
notable ideas, characteristics, objectives and attributes of the book that
emerge from its foreword and some chapters:

1. At the beginning of the preface, the author has mentioned the
significance of the maxims and their vital role in ijtihad.

2. In the first chapter, he has clarified the efficacy of maxims in
formulation of jurisprudence. The author has presented a concise
and judicious introduction, explaining necessary definitions
referring to reliable sources.

3. In the second chapter the author has highlighted the role of
intentional and motivating causes in the framework and fabrics of
the contracts, and elucidated the perspective of jurists,
concentrating upon a distinctive maxim: “In contracts, effect is
given to the objectives and meanings, not to the words and
phrases” (p. 18). While discussing modern applications, he has
pointed out some defects and drawbacks that have arisen in this
context. He has also clarified that the buy-back practice has been a
subject matter of serious criticism (p. 25).
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4. In chapter 7, the author has discussed the legal status of conditional
stipulation expressing different opinions of eminent jurists, drawing
attention to the fact that Hanbali law was more liberal and flexible,
as it allowed all conditional dealings except those that are
contradictory to Shari‘ah rules. (pp.157-159). It is a praise-worthy
attitude to overcome different obstacles in the implementation of
novel contracts.

5. The author has also cited the status of promises in Islamic
jurisprudence. He has started the subject by mentioning a maxim:
“Promises that entail Guarantee are Binding” (p.161), and then
focused upon the main issue stating that there is a unanimous
opinion that the promises should be abided by a Muslim, although
the jurists have different opinions about a promise that occurs in
the middle of financial transactions. He tried his best to draw
attention towards the impact of promises on the contracts positively
or negatively.

In fact, there is no room in this review, to discuss each chapter and
illuminate its main features. These examples are sufficient to show that
this book is an inspiring and distinguished work about maxims relating to
financial transactions. In conclusion, I would like to observe that the
author is a qualified scholar capable of enriching this subject more and
extend its scope to other areas.
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Jeddah. Previously he has worked as Senior Advisor to Al-
Rajhi Bank’s Shari‘ah Advisory Board, Senior Figh Expert
on ‘Qawaid al-Fighiyya’ (Shari‘ah Maxims) project at the
International Figh Academy, Jeddah. He got his Master’s and
Ph.D. degrees in Shari'ah from Ummul-Qura University;
Mekkah, Saudi Arabia. He has published more than six books
and five articles in refereed journals. The high quality of his
research got him the prestigious King Faisal Award in
1424H. He has participated in scores of Seminars and
Conferences and delivered lectures/papers. His fields of
research include; figh, Islamic economics and finance, and
general Shari‘ah related topics.

E-Mail: nadwi777@hotmail.com




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /MEA ()
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


