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The Legitimacy of Islamic Issuances based on
Degradation of Ownership

Mohyedine HAJJAR

Financial Law Researcher, Panthéon-Sorbonne University
Lecturer, New Sorbonne University

Abstract. This paper provides a common basis for discussion
between lawyers and Islamic scholars about some legal and
Islamic concepts affecting the Islamic finance industry. Some
forms of Islamic finance instruments issuances and their
engineering are still the subject of debate big controversy,
especially issuances whose structuring is based on degradation
of ownership as it is adopted in the Anglo-Saxon trust.
Therefore the main question that arises from this debate is:
Could we consider Islamic financial instruments’ holders as
‘real’ owners of the assets on the basis of their equitable
ownership that exists in the Trust laws?

To address this question, the paper presents the emergence of
fiduciary transactions and origin of the degradation of the
ownership in Trust operations and the definition of the content
of legal and equitable ownership. Equitable ownership is a
personal right that entitles ‘the owner’ of possessing assets and
all their results, while the legal ownership includes all the legal
powers given to the owner. Due to obligation of considering the
Islamic financial instruments’ holders as owners of assets,
issues of Islamic financial instruments that give operators an
equitable ownership form a violation of Islamic legal norms. As
for any attempt of basing Islamic financial instruments by
giving their operators a usufructuary ownership, it requires
analysis of this term and a presentation of its origin. In fact,
there is an arbitrary and inaccurate translation of the term
«equitable ownership». Therefore, the degradation of the
ownership that is adopted from Trust law cannot provide a
suitable legal framework for the issuances of Islamic financial
instruments. This is so, because majority of the ‘Islamic’
instruments have become conventional debt securities and their
revenues have become a prohibited riba.

Keywords: Financial instruments, Sukitk, Equitable ownership,
Legal ownership.
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