Civilizations lean from each other; so do researchers!
Comparative Assessment of Different Models of Insurance

Prof. Dr. Munawar Iqbal*
Prof. Pierre-Charles Pradier” "

1. Risks and Tragedies are Part of Life.

It is uncertain when one will be struck with a tragedy. But that everyone will be struck with them

in his life, is ‘certain’. Qur’an testifies to that in the following words:
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“We will surely put you to trial by means of some fear and hunger and by causing
loss of property/income, life and crops. And give good tidings to those who remain

patient in these trials” [02:155]

We will briefly discuss what implications this verse has for the subject during the lecture. It is
quoted here to emphasize that everyone should be sure that tragedies are one his way. It is a part
of Muslims’ belief and of non-Muslims’ experience that everyone should be sure that tragedies

are one his way.

Individuals or their relatives may face insecurity or loss of income and provisions (for example
due to unemployment or famine). Peoples’ homes or other property may suffer damage or theft.
People may become ill and suffer pain and difficulty in meeting medical expenses. People may
accidentally cause injury to others or damage to the property of others for which they may have
to pay heavy compensations, people may suddenly pass away leaving their children in a difficult
financial situation and so on. In many cases, the losses from such catastrophes are so huge that
they are beyond the capacity of individuals. They can turn millionaires into paupers in matter of
minutes. Therefore, everyone needs to protect himself from risk/adversities'. This attitude is now
commonly understood as seeking one or the other sort of insurance cover. Since the subject of
this paper is insurance, it may be useful to mention what the term insurance employs and what

not.
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Insurance is ...”a contract (policy) in which an individual or entity receives financial protection
or reimbursement against losses from an insurance company. The company pools clients' risks to

make payments more affordable for the insured”. (Investopedia).

Commercial insurance is the most well-known model of insurance but not the only one.
We will mention some other exiting models and propose new model/arrangements for providing

insurance coverage in subsequent section.
[More details will be given in the Seminar/Paper after the Seminar]

2. Types of Risks and their Relevance for Insurance

All risks are not of the same nature. Insurance is a technique that relates to management of risks.
Risks are further divided into various types. It will be useful to mention various types briefly to

understand what the function of insurance is’.

Each type of risk needs different mechanisms to handle it. Broadly speaking, we can

classify risks into three types:
2.1 Ordinary Risks

These are risks that are part of day-to-day business. The distinguishing feature of this type of
risks is that they cannot be evaded and the taker of these risks can make either profit or loss. We
can also call them entrepreneurial risks of business. While an individual or enterprise may end up
in a loss; overall taking these risks adds to the wealth of a society. Due to the fact that
uncertainty is part of life, this type of risks cannot be eliminated altogether. Measures can
however, be taken to mitigate/manage such risks. Since these are potentially value-addition risks,
elaborate risk management techniques are employed to face these risks. Broadly speaking there
are three mechanism (or a combination of these). One is risk-sharing, as in case of the Islamic
contract of mudarabah. The second is risk-taking, i.e., bearing risk by the enterprise and then
using various risk management techniques such as portfolio diversification. The third is risk-
transfer. In this mechanism, an enterprise transfers/sells its risks to another entity, which is

willing to bear these risks against a monetary consideration. The buying entity, normally an

* In the literature, different writers use different nomenclature for categorization of different types of risks. We are
choosing the one given below tentatively. Another popular nomenclature is risk-bearing; risk-sharing (pooling);
risk-transfer.



insurance company, specializes in this business and buys risks from several enterprises.
Therefore, this mechanism is also called risk pooling. Just like financial intermediation generates
many benefits, such specialization also generates many value adding benefits. Risk-pooling can
be done in many ways . One of them is commercial insurance, the other is cooperative insurance
and the Islamic model of insurance called takaful is also a way of handling risks through pooling
them.

[More details will be given in the Seminar/Paper after the Seminar]
2.2 Speculative Risks
These are risks that are self-created with an intention to gain profit. It is known that this gain will
be at the cost of someone else. The common example of this type is gambling, but all zero-sum
games fall under this category. For individuals, these are avoidable risks. If someone does not
want to play these games, he is safe from these risks and no special measures need to be taken.
The society does not benefit from such risk-taking as this type of activity does not add to wealth
of the society. On the contrary, these may, and often do, result in loss of lives and property. As
such, measures need to be taken to regulate these activities in any society. In a Muslim society,
they have to be forbidden altogether.
[More details will be given in the paper after the Seminar in due course of time]
2.3 Catastrophic Risks
These are risks that arise from tragedies and catastrophes that befall an individual or a group of
individuals. Examples include accidents, diseases, deaths, epidemics, earthquakes, floods, and so
on. These are the most serious type of risks as they normally cannot be avoided and cause huge
losses which in most of the cases are beyond the capacity of an individual to bear. The
distinguishing feature of this type of risk is that they result only in loss as compared to the first
type which can result in both profit or loss. This is why they are also called ‘pure’ risks. For
individuals, these are “uncertainties that are immeasurable”. However, with the advancement of
knowledge, what is not measureable for an individual, may render itself to measurement for a
group, though approximate. This was made possible by what is called the “Law of Large
Numbers”. This law, basically belonging to the theory of probability, states that the average of
outcomes obtained from a large number of experiments should be close to the expected average

value, and will tend to become closer to this average as more experiments are performed. It is



this law which is at the back of insurance contract. With the help of actuaries, insurance
companies can approximate the risk of a particular mishap fairly correctly.

[More details will be given in the paper after the Seminar in due course of time]

3. Methods to Cover Risks/Adversities

Searching for means to cover oneself against risks/adversities is a fundamental component of
human behavior. They may not have heard the name of insurance, but from time immemorial
individuals and communities have been taking steps to tackle them’. Some tragedies, like death,
cannot be avoided. Others can. At least their occurrence can be minimized by taking
precautionary steps and when tragedies befall one would want to be able to meet their
consequences to the maximum extent possible. Even in case of death, pre-planning can lighten
the financial burden on widows and orphans. Historically many ways were employed in this

respect. The major ones are briefly described below:
[More details will be given in the paper after the Seminar in due course of time]

3.1 Attempts to Minimize Incidence of Risks

It is in the nature of individuals to try to avoid or at least minimize the incidence of risk. In many
cases, this is instinctively built into the nature of human beings (even animals). For example, a
baby instinctively draws its hand back from fire once it feels the heat. In other cases, conscious
effort to avoid/minimize the incidence of risk are taken. For example, fire extinguishers are
installed in vehicals, homes, factories etc. This attitude is highly encouraged by Islam. There are
many nusus to that effect. Some of those are given in Annex-1. Here we quote two famous
Ahadith.
(1) Anas ibn Malik reported that someone asked, “O Messenger of Allah, shall I tie it (tether
of my camel) and trust in Allah or untie it and place trust in Allah ?”” He said: “Tie it and
trust in Allah”. [Sunan Tirdidhi: 2516]
(2) The Prophet said, "Cover your utensils and tie your water skins, and close your doors and
keep your children close to you at night, as the Jinns spread out at such time and snatch

things away. When you go to bed, put out your lights, for the mischief-doer (e.g. a rat or

3 Separate insurance contracts (i.e., insurance policies not bundled with loans or other kinds of contracts) were
invented in Genoa in the 14th century (Wikipedia).




similar animal) may drag away the wick of the candle and burn the dwellers of the

house." [Sahih Buhari: 3317]

Ata said, "The devils." (instead of the Jinns). A Hadith mentioned in Annex, implies this

may mean “evils” (mosquitoes, flies, etc. that can cause epidemics).

Accumulating Personal Savings

Since times immemorial, individuals, being fully aware that adversities may happen to them or
their families at any time, they do their best to keep some ‘reserve’ to be able to meet the
adeversities, if and when they occur. This is idiomatically stated as: ‘Saving for the Rainy Day’.
In most cases this can hardly meet even a sizable part of the needs for meeting the consequences

of risks.

Assume every year 1 in 1,000 “normal” houses (worth $100,000 each) incidentally burn down.
An isolated individual who wants to be sure to replace the burnt house must save $100,000 and
keep this amount at hand. Now, consider a family where a single saving fund is set up to pay for
the burnt houses: it is obvious that not all houses will burn down, since there is only a 1 in 1,000
chances for each one every year®. For instance, considering a family owning two houses with a
independent risk of fire, while there is a 1 in 1,000 chance that every house will burn, the chance
that both burn is a mere 1 in a million (= 1,000 x 1,000). 1 in a million is negligible; it is the
level of safety usually sought for critical devices such as nuclear plants or airliners, since it is the
smallest risk we can meaningfully ascertain. Hence, if the family owns two houses, it is likely
that at most 1 fire will be experienced, hence one half of the amount required to buy back a
house can be saved. Above 30 houses there is mathematical device (the central limit theorem) to
compute the number of houses that will burn with a less than 1 in a million chance. The
following table shows how much one need to save to be thus almost sure to replace the burnt
house. As we can see, this amount is decreasing as the number of houses (or people in the family
owning a house, or “insureds”) grows. This is basically the kind of actuarial mathematics

performed by actuaries.

* It is important here to note that the risks must be ‘independent’ (from a statistical point of view). As a counter
example, if all the houses are packed together, it is likely that a fire in one will light up the neighboring ones, and
lead to greater damage. Now, if we consider houses distant enough to avoid fire contagion, the actuarial calculus
enables us to compute the amounts provided in the table.



One can object here that 1 in a million is still too risky: choosing a higher level of confidence
only raises slightly the price of insurance. For a 1 in 10,000,000 chance not to be able to pay
back, every member of a 1,000,000 houses family would have to save $115.1, for 1 in
100,000,000, necessary saving would increase to $116.5. Hence, in a large mutuality, the amount

to be saved increases slower, than the order of magnitude in certainty.

Another argument is that there is nothing comparable to certainty; hence there would be a
radical difference between the first column (1 house) and the following ones. Remember
probabilities are just a way to represent and compute uncertain things. A single house owner
could experience repeating fires, but even a very prudent man would rule out this possibility
under normal circumstances. This is just to illustrate that, at some point, we all neglect the
possibility of very unlikey events, a consequence of the (controversial) Cournot’s Principle
(Shafer G. 2007. From Cournot’s Principle to Market Efficiency, in Touffut ed., Augustin
Cournot: Modelling Economics, Elgar.).
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From a more general point of view, infinity is not within our reach: very rare events, which
would happen with an infinite number of trials, for the same reason a mutuality cannot have an

infinite number of members. The table nevertheless contains a column figuring an infinite sign:




This is just to say that the amount necessary to save will ever decrease as the mutuality becomes

larger, but the decrement becomes indefinitely small.

Zakah

The capacity to bear the losses varies from individual to individual. Individual wealth and
income are the most important determinants of this capability. Islam is a religion which places
utmost importance to protect the weaker members of the society and to meet their basic needs. It
has a large number of institutional arrangements to do that. The most important of these is Zakah
(compulsory charity). The details of this institution are well-known and there is no need to repeat
them here. We will only like to note that covering risks and adversities falls within the perview

of the eight categories on which zakah money can be spent.

3.2 Type 1 Charity - Tabarru®

Tabarru“ is a one way transfer of value from one party to another. There must not be any quid
pro quo. The donor expects a reward only from Allah (SWT). It is disallowed even to keep an
expection of return from the recipient of the donation. Ther are many nusus supporting this
which are given in Annexure-1. Here we quote one verse and one Hadith.
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“Do not bestow a favor, expecting (from the other party) more in return” [74:6]

Ibn 'Abbas :narrated The Prophet said, "He who takes back his gift is like the one who swallows
his vomit". [Sahih Muslim:1625]

There are many contracts of this kind such as hiba (gift), general donations in cash or kind, etc.
[More details will be given in the paper after the Seminar in due course of time]

3.3 Type 2 Charity-Manihah

Manthah is another charitable institution in the Islamic system. The difference between
tabarru‘ and manihah is that in case of tabarru’, the ownership of the subject matter is
transferred to the recipient. In case of manithah the ownership of the subject matter
remains with the donor. The recepients can enjoy some or all of the benefits arising from the
subject matter for a certain period of time. The donor may also impose some conditions with

respect to the subject matter of manihah upon the beneficiary, such as taking good care of the



subject matter. The scope of manihah is very wide. Muslims are encouraged to grant usufruct
rights to others generously; especially when the subject matter is not in their usage (fully or
partially; for a short period or long one). The type of assets, the usufruct of which can be granted
to others is very wide, ranging from a free ride on one’s car to free tenancy rights for hundreds of
hectares of land.
Here we quote only three Ahadith while many more are given in Annex 1.
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Abdallah narrated that Prophet (SAAW) enquired: “do you know which kind of charity is the
best?”’; we said, “Allah and His Prophet (SAAW) know better. Then the Prophet (SAAW) said:
“granting the right of using his dirham, or ridable animal (mean of transport) or milk of goat or

29

cow”.
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Jabir narrated: Some men had superfluous land and they said that they would give it to others to
cultivate on the condition that they would get one-third or one-fourth or one half of its yield. The

Prophet said, "Whoever has land should cultivate it himself or give it to his brother or keep it for
himself”.

In another rendition of the same hadith it is stated:
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Jabir said he heard the Prophet (SAAW) saying: “Whoever has (extra) land should give it to his

brother as a gift or for temporary use (keeping its ownership with him).

Before moving to the next section, it may be useful to mention that in the Islamic theory of
contracts, mu ‘amalat (contracts that govern the relationship among mankind), are “broadly”
speaking, divided into two main categories: (i) mu ‘awadat (compensatory/exchange) and (ii)
tabarru ‘at (charitable). The governing principle in compensatory (exchange) contracts is “Value-
Equivalence”, i.e., parites consider the “value” being given and taken is equal. In case of

charitable contracts the governing principle is that it must be one-way transfer of value.

This is a useful categorization. However, like any generalization, all contracts cannot be put

in either of the two boxes. There are notable exceptions. The most relevant for Islamic finance is
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the contract of loan. It has elements of both mu ‘Gwadat and tabarru ‘at. Giving a loan is tabarru
because the creditor allows the borrower using the money without getting any benefit in return.
However, it is not ‘pure’ tabarru “ because a quid pro quo is involved. The borrower guarantees
to return the principal to the creditor. The ownership transfers to the borrower in the beginning
and back to the creditor at the end of the contract. We will use this distinction later in our

analysis of various models of insurance.

3.4 Cooperative Arrangements (Mutuals)

Cooperative contracts (mutuals) are distinguished from tabarru * contracts by the fact that
a quid pro quo is necessarily involved. The two parties “mutually” benefit from each other.
They are distinguished from commercial contracts by the fact that the governing spirit of mutuals
is care and cooperation while in the case of commercial contracts the driving force is the profit
motive. Islam does not disallow profit motive and most trade contracts are based on that.
However, it disallows all exploitative practices and encourages care and cooperation. It is a fact
of life that the human greed, quite often, turns the profit-motivated contracts into exploitation of
the weaker party. Therefore, Islam prescribes behavioral changes to stop all kinds of

exploitation.
[More details will be given in the paper after the Seminar in due course of time]
3.5 Commercial Insurance

This is the most widely used contract for insurance. It falls in the category of mu ‘awadat. Since
most of the controversy in the field of insurance relates to this type, we will evaluate this contract

in some detail in section 5.
3.6 Government Support

The state has a role to meet all needs of its citizens. Since, insurance has become a vehicle of
providing many basic needs; several governments have started providing insurance coverage for
health, life, unemployments etc., on regular basis and natural disasters when they occur. This
falls in the general category of “social safety nets”, the pros and cons of which are well-known.

Therefore, we will not dwell on this further at this point.

In case of huge catastrophies, international help is also needed. In this respect following facts are

to be noted:
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1. There are many International NGOs that play important role in such situations. Just to

give two examples:

i)  International Islamic Relief Agency based in Saudi Arabia

i1)  Médecins Sans Frontieres (Doctors Without Borders) which was awarded Nobel
Prize for Peace in 1999.

2. Fraternal governments also provide help.

3. There are international “conventions” which oblige signatories to provide help. One such
example is: the Paris Convention on Third Party Liability in the Field of Nuclear Energy
(1960) supplemented by the Vienna Convention on Civil Liability for Nuclear Damage
(1963).

[More details will be given in the paper after the Seminar in due course of time]
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It may be instructive to note here that in an Islamic system there is a hierarchal structure for
meeting any need. This is shown in the following figure:

Five Echelon-Structure for Meeting Needs

(1) Individual
(2) Kins (e.g. agilah)
"' (3) Neighborhood
” (4) Society (e.g. NGOs)
a (5) State* (subject to

availability of
resources)

* State should play promotional/regulatory role in all. echelons.

** |n case of huge catastrophes, International Relief Agencies, Governments and
Agreements need to come into action.

There is a parallel in Western societies for this type of hierarchal structure of responsibility
called the “Subsidiarity Principle”. Subsidiarity is a very old idea, which coincidently is linked
with the early beginnings of collective risk mitigation devices (CRMD”). The earliest known use
of CRMD is the Code of Hammurabi (Mesopotamian King, 1754BC), which introduces different
techniques for different uses (mainly: risk of being kidnapped for ransom by the enemy, profit
and loss sharing in agricultural and commercial partnerships). Mitigation of kidnapping risk, as it
is linked to the Kings’ service, introduces an interesting variant of subsidiarity or echelon-

structure:

“If a man on a mission ordered by the King is captured by the ennemy, and a merchant pays his
ransom, and brings him back to his place; if he have the means in his house to buy his freedom,

he shall buy himself free: if he have nothing in his house with which to buy himself free, he shall

> CRMD is a term meaning almost the same as insurance. Commercial insurance is the most well-known CRMD but
not the only one. We will mention some other exiting models and propose new model/arrangements for providing
insurance coverage.
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be bought free by the temple of his community; if there be nothing in the temple with which to
buy him free, the King’s palace shall buy his freedom. His field, garden, and house shall not be
given for the purchase of his freedom”

Although instances exist in the Western history (such as the communal movement in the
Roman Empire), the explicit principle of subsidiarity was theorized only recently, at the
beginning of the twentieth century. As stated in Pope Pie XI’s Quadragesimo Anno (1931): “It is
a fundamental principle of social philosophy, fixed and unchangeable, that one should not
withdraw from individuals and commit to the community what they can accomplish by their own

enterprise and industry.” (Quadragesimo anno, 79)

The main contributors to the expression of the principle of subsidiarity were catholic
German philosophers, mainly Oswald von Nell-Breuning, although there are English-speaking
and (dutch-speaking) protestant counterparts [the is stated as ‘(own) sphere sovereignety

doctrine’ or souvereiniteit in eigen kring].

While not explicit at its beginning (in 1950), the doctrine of subsidiarity has become a
building block of the European Union. For instance, in the Treaty of Lisbon version: “Under the
principle of subsidiarity, in areas which do not fall within its exclusive competence, the Union
shall act only if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States, either at central level or at regional and local level, but can
rather, by reason of the scale or effects of the proposed action, be better achieved at Union

level.”

4. The Essence of Insurance: Basic Concepts Explained
1 Itis a contract of indemnity

Insurance is a contract of indemnity. The principle of indemnity dictates that the insured be
compensated for a loss (say of property in case of property insurance), but not paid more than
what the property was worth. For example, a lender who grants a mortgage on the security of a
house has an “insurable interest” in that house, but only up to the amount outstanding on the

loan. This is known as the “Principle of No Enrichment”

[More details will be given in the paper after the Seminar in due course of time]
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2 TItis based on “Law of Large Numbers”

With the advancement of knowledge, what is not measureable for an individual, may render
itself to measurement for a group, though approximate. This was made possible by what is called
the “Law of Large Numbers”. This law, basically belonging to the theory of probability, states
that the average of outcomes obtained from a large number of experiments should be close to the
expected average value, and will tend to become closer to this average as more experiments are
performed. It is this law which is at the back of insurance contract. With the help of actuaries,
insurance companies can approximate the risk of a particular mishap and hence the size of the

“Indemnity Fund”.
[More details will be given in the paper after the Seminar in due course of time]
3 The Principle of “Insurable Interest”

Insurable interest, in turn, exists only when an insured person derives a financial or other kind of
benefit from the continuous existence, without impairment or damage, of the insured object (or
in the case of a person, their continued survival). A person has an insurable interest in something
when loss of or damage to that thing would cause the person to suffer a financial or other kind of
loss. Typically, insurable interest is established by ownership, possession, or direct relationship.
For example, people have insurable interests in their own homes and vehicles, but not in their

neighbors’ homes and vehicles.
[More details will be given in the paper after the Seminar in due course of time]
5. Assessment of Different Models of Insurance

In this lecture we will briefly present a comparative assessment of three models of insurance (i)
Commercial insurance (ii) Cooperative or mutual insurance (Western Model) (ii1) Takaful
(including Islamic model of cooperative). In the next section we will present some new ideas.
These are still in the form of “work in progress”. We present these to get feed back and then
work on those to see what acn emerge from these to meet the insurance needs of all citizens

which as stated has become a necessity now.

14



Shari‘ah has prescribed “Broad Principle® to evaluate ANY contract to check whether its
‘halal’ or ‘haram’. Those principles will be briefly explained and used to check “Shari‘ah-

Compliance” of any insurance model.
5.1 Assessment of Commercial Insurance’:

This is the most prominent model practiced in contemporary world including Muslim countries.
Is Commercial Insurance Permissible in Islam? Many Shari‘ah scholars have raised objections
against the commercial insurance model. Before evaluating those objections, we have to
understand the basics of the conventional insurance contract and practices to see if they violate
any Shari'ah principles. Conventional insurance companies are generally classified as either
mutual or stock companies. Mutual companies are owned by the policyholders, while
stockholders, (who may or may not own policies) own stock insurance companies. In this section

we evaluate the Stock Commercial Insurance Model. Mutuals will be discussed later.

Commercial insurance companies are profit-based. They make money in two ways: (i) through
underwriting, the process through which insurers select what risks to insure and decide how
much premium to charge for accepting those risks and (ii) by investing the premiums they have

collected from the insureds.

The most difficult aspect of the insurance business is the underwriting of policies. Based on a
wide assortment of data, insurers predict the likelihood that a claim will be made against their
policies and price products accordingly. To this end, the industry uses actuarial science to
quantify the risks they are willing to assume. Data is analyzed fairly accurately to project the rate
of future claims based on a given risk. Actuarial science uses statistics and probability to analyze
the risks associated with the range of perils covered. These scientific principles are used to
determine the insurers overall exposure. At the end of a given policy, the amount of premium

collected minus the amount paid out in claims is the insurer’s underwriting profit.

Insurance companies also earn investment profits on ‘float’. Float is the amount of money, at-
hand at any given moment that an insurer has collected in insurance premiums but has not been

paid out in claims. Insurers start investing premiums as soon as they are collected. This

6 Please see Igbal, Munawar (2012) for further details.
7 This section heavily depends on, Igbal, Munawar (2007) but has been further developed.
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investment is normally undertaken on the basis of fixed interest rates. Insurance companies keep
earning interest on pooled premiums until claims are paid out. Total profit of an insurance

company is thus equal to:
Profit = Earned Premium + Investment Income - Claims Paid Out - Overhead Expenses.

Assessment of Commercial Insurance from a Shari‘ah Perspective:

The major objections against commercial insurance occurring in the writings of the opponents of

commercial insurance and our assessment of their arguments is given below.
() Practice of insurance is against the concept of tawakkul (Trust in Allah)

Argument: A believer is expected not to feel depressed if something undesirable happens to him;
rather he should take it in his stride in the spirit of submission to the Will of Allah. Insurance is

against this spirit.

Counter Argument: Tawwakul does not mean that one should not try to remove perils or take
steps to prevent accidents. Nor does it necessarily follow that he may not take intelligent measures
for the reparation of likely losses in the event of any accident or calamity befalling him. Taking
preventive measures and arranging beforehand for compensation for likely losses involved in
cases of natural risk, whether done individually or collectively, is absolutely compatible with the

belief in predestination and submission to the Will of Allah.

This is the right inference from an understanding of the practice of the Prophet (SAAW), his
Companions and earlier generations of pious Muslims. It does not, moreover, make any
difference whether the threat is to property, or to a person’s health and efficiency or his life. In

the support of this inference the following evidence can be presented:

(1)  Someone asked: “O Messenger of Allah, shall I tie it (my camel) and trust in Allah
or leave it untied and place trust in Allah”? He said: “Tie it, then trust in Allah”.

[Sunan Tirmidhi: 2517]

(2) The Prophet (SAAW) said, "Cover your utensils and tie your water skins, and close
your doors and keep your children close to you at night, as the Jinns spread out at

such time and snatch things away. When you go to bed, put out fires, for the

16



mischief-doer (e.g. a rat or similar animal) may drag away the wick of the candle and

burn the dwellers of the house.". [Sahih Bukhari: 3316]

Ata said, "The devils." (instead of the Jinns). A Hadith mentioned later, implies this

may mean “evils” (mosquitoes, flies, etc. that can cause epidemics).
(IT) Insurance involves gambling

Argument: Due to the element of ‘chance’ in all insurance contracts, some Islamic scholars hold

that insurance business is a form of gambling which is prohibited in Islam.

Counter Argument: The element of ‘chance’ emerges from the nature of risk. All risks that one
faces in life are not of the same kind. As explained above, a distinction must be made between

three types of risks, viz: ordinary risks; speculative risks; catastrophic risks.

First, type of risk is part of normal course of business. Every economic activity involves
uncertainty that generates risks. Some agents, called entrepreneurs take those risks. An
enterprising person may make a profit or incur a loss in business. However, the fact that the
society always has such enterprising people is testimony to the fact that, by and large, profit
outweighs loss. Willingness to take such risks does not imply any moral evil. Rather, it is a need
that no society can do away with. Islam recognizes it. It rather encourages such risk taking. A
well-known principle of business contracts in Islam is: ‘entitlement to profit is contingent upon

liability of taking some risk’

The second type of risk which is also part of life arises from the possibility of occurrence of
natural disasters and calamities. This is called ‘pure risk’, risk of loss without any hope of profit.
People throughout the history have sought ways and means to protect themselves from the pure
risk. It is this type of risk that is the essence of insurance. Islam encourages its followers to take
precautionary and protective measures against such risks as mentioned in the two Ahadith

reported above. Another is quoted below.

4
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Jabir b. 'Abdullah reported Allah's Messenger (may peace be upon him) as saying: Cover the

utensils and tie the water-skin, for there is a night in a year when epidemic descends, and it does
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not pass an uncovered utensil or an untied water-skin but with some of stuff causing that

epidemic (virus) falling into it. [Tirmidhi:2516]

The third type of risk arises from uncertainties that are not part of everyday life. They arise
from various types of ‘games’ that people create for themselves. These risks are unnecessary.
They are unnecessary for the individual in the sense that if someone chooses not to participate in
these ‘games’, he will face no such risk. They are also unnecessary for the society in the sense

that they do not add any economic value to the wealth of the society.

It is the third type of risk that is the essence of gambling which is prohibited by Islam. As to
the other two types of risks, both are a natural part of everyday life and must be reckoned and
dealt with.

One could be tempted to think that gambling is no different from insurance as basically it
looks the same to buy a ticket that gives a one in a million chance to win a prize and to pay a
premium, which apparently offers the same prospect. The difference of course is in the indemnity
principle: the insurance will pay only to refund a damage incurred, with no possibility to enrich
through insurance. While gambling and insurance can be connected when insurance operators
are not properly monitored (they could thus appeal to gambling instincts), there is now a clear

distinction between both activities.

One question is why some States do tolerate gambling, which has many unpalatable side

effects:

- some people experience gambling addiction, which can lead to ruin and it is not even
excessive to say that problem gamblers would sell their children to continue gambling.
See e. g. Dostoievsky, The gambler.

- gambling is an easy way to launder money which has been earn in unlawful ways. An
indirect proof is that, since the Chinese PM has begun to tackle corruption, the turnover
of casinos in Macau shrunk by more than 50%.

- fixing gambles is a very convenient activity for criminals, with much less risk than violent
criminality. See for instance (on sports bets) Hill D., The Fix: Soccer and Organized

Crime, McClelland & Stewart. April 13, 2010.
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All these negative externalities should deter governments from offering or authorizing
gambles. Since the Middle Ages, a limited form of gambling was authorized to fund public
utilities (first known example : lottery is Sluis, Netherlands, in 1445 to fund the building of a
new city gate). While there have been many attempts to terminate gambling, the Western
government have indulged since the late 60°s to a spree of gambling madness in order to collect
taxes. On this matter see, Sauer, R. D. (2001), The political economy of gambling regulation.

Manage. Decis. Econ., 22:5-15. doi:10.1002/mde.996

Rose IN. 1991. The rise and fall of the third wave: gambling will be outlawed in forty years. In
Gambling and Public Policy: International Perspectives. University of Nevada, Eadington WR,

Or, for the most recent figures, Pradier P. C. 2015. Political Economy of Gambling.
https://finethics.hypotheses.org/

(IIT) Insurance involves riba

Arguments: Two arguments are advanced in this respect. (1) Insurance contract inherently entails
riba as the insured is promised an amount far in excess of what he will have deposited in

installments before the occurrence of any accident.

(2) A big portion of profit of the insurance companies comes from interest income that they earn

by investing the money collected through premiums.

Counter Arguments: (1) This opinion is based on the assumption that every incremental payment
is riba. This is an incorrect assumption. By definition, riba (interest) relates to a contract of
debt. Money paid as premium is not in the nature of a debt, and the payment of a claim does
not amount to returning the debt with an incremental amount that may be considered riba. The
premium must be considered as the price of a service to be rendered. Furthermore, as against
the interest-bearing loans, the amount of claim money received by the insured depends neither on
the time period nor on the total money deposited in premium payments at the moment of
occurrence of any accident. The amount actually depends on the extent of financial loss incurred
in consequence of the accident. Therefore it does not have any constituent of »iba. (2) This is
true that as practiced, a significant portion of the income of insurance companies comes from
interest earned on investment of the float. Hence, such insurance business is unacceptable

from an Islamic point of view. However, the factor of interest income enters into the insurance
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scheme only incidentally at the point when the capital is to be profitably invested. It is not part
of the insurance contract. Therefore, the contract cannot be declared void on the basis of this
argument. However, the practice needs to be corrected. An Islamic insurance company needs to

find avenues which do not involve interest for productive utilization of float money.
(IV) Insurance involves gharar

Arguments: The particular event against which insurance is bought is uncertain in many
respects. The parties to the contract do not know at the time of contract, when the event will
occur and whether it will occur at all. The insured person does not know at the time of contract
how much compensation he will get because it depends upon the magnitude of loss due to the
unpleasant event which is the subject matter of the contract. In other words there is uncertainty
about what the insured person buys with the premium. The insurance company also does not
exactly know how much money it will collect in premiums and how much it will pay out as

compensation.

Counter Arguments: There is no doubt that insurance contract involves some gharar. However,
jurists make a distinction between two kinds of gharar: gharar fahish (substantial) and gharar
yasir (trivial). The first kind is prohibited while the second is tolerated® since this may be
unavoidable without causing considerable damage to one of the parties. In many cases, it is

simply not possible to avoid uncertainty.

This is true that the insured person does not know how much compensation he will get
because it depends upon the magnitude of loss due to the unpleasant event against which
insurance policy is bought. This is also true that the parties to the contract do not know when
the event will occur and whether it will happen or not. However, the “ ‘illah (rationale behind a
ruling)”’behind the prohibition of gharar is to avoid post-facto conflicts between the contracting
parties. That is not the case in insurance contracts of this kind. Take the example of car-
insurance. The insured person drives the car throughout the year. If he does not come across any
accident, he can make no claim against the company and thus his premium money is kept by the
insurance company. On the other hand, if he comes across a serious accident involving loss of

life and property, the company covers all damages and compensations that need to be paid

¥ Some schools of figh allow both types of gharar in tabarru‘at. Takaful models insurance use this permission in
designing those models.
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thereby saving him from the bad consequences of the event. But if nothing happens he is
happier, because he does not have to contend with any misfortune. One may argue that a
disagreement may arise between the insured and the insurer with respect to the amount of
damage and hence the amount of compensation. We must however, note that the calculation of
damages has been made near exact due to the presence of professional estimators. Moreover, the
insurance contract is an uberrima fides (utmost good faith) contract. This means that all parties to
an insurance contract must deal in utmost good faith, making a full declaration of all material
facts. Under utmost good faith contracts if there is a violation, it is categorized as a material
misrepresentation, a breach of a warranty, or concealment. In all such cases, contract

enforcement, monetary damages or both may be claimed through courts.

In the case of an insuring agency the amount of money that it will receive from and give to
the group of insured persons can be determined fairly exactly. This certainty is based on the law of
large numbers which constitutes the basis for the calculation of premium rates and claims.
Chances of error in these calculations are very slim. This would, at worst, involve gharar yasir
which is not prohibited. Some scholars have argued that in one sense, insurance actually
decreases gharar. It turns an unknown cost for pure risk that everyone has to somehow

manage, with a known cost of insurance, the premium to be paid.

Just for the sake of argument, let us agree that the contract does involve gharar fahish. We
believe that in the contemporary world, insurance of many kinds have become necessary. In
many cases it has been made compulsory by governments. Even though fugahda’ who are against
insurance, agree that once it is made compulsory by the governments, Shari'ah obliges the
individuals to abide by the law. We argue below that the Islamic alternative (fakaful) being
proposed is not “Shari ah-compliant”. On this basis, until a Shari‘ah-compliant model is found,

the presence of gharar fahish in insurance contracts becomes palatable.

More importantly, we believe that in the contemporary world, buying insurance has become a
necessity. With no Shari‘ah-compliant alternative, yet available, “the Doctrine of Necessity”,

which is a well-known exception to general rules is applicable in this case.

We reiterate that this is only for the sake of argument. Otherwise, we agree with those scholars

who believe that by collective estimation the element of gharar is minimized.

(V) Insurance involves akl al mal bil batil
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Arguments: (1) A Qur’anic verse commands: “O you who believe! Do not devour your property
among yourselves wrongfully, except that it be trading by your mutual consent” [Qur’an 4: 29].
Now ‘trade’ is defined to be exchange of ‘mal’ with ‘mal’. In an insurance contract the
insured person pays the premium (which is mal) but what does he get in return? If the event did
not happen, he can make no claim against the company and thus his premium money is wasted
without any material benefit occurring to him. This amounts to ak/ al mal bil batil. (2) One of
the conditions of a genuine trade contract is that the delivery of the sold commodity to the buyer
must be certain and should not depend on a contingency or chance. For example if A sells his
car stolen by someone and the buyer purchases it under the hope that A will be able to find it;

the sale is void.

Counter Arguments: Some scholars have pointed out that in an insurance contract what a
person buys when he seeks insurance cover, is not the amount of compensation he receives
when something happens to him or to his property. The money he receives goes towards
meeting the consequences of the event. He does not get anything "net". This is what has been
stated above as the “No Enrichment Principle”. What he buys in fact is the peace of mind
arising out of the sense of security and piece of mind that insurance against an event offers’.

Though intangible, this is a definite return for the money he pays.

Some other scholars do not agree with this defense. They argue that the buyer of the policy
does not buy the peace or security by the premium he pays; instead, he buys the amount of
insurance. This is clearly indicated in the contract. The contract specifies that the premium is
price for amount of compensation. It does not refer to peace or security as consideration of
premium. This goes without saying that human emotions are not tangible property which is sold
or purchased. No one can promise the other that he will provide him pleasure, peace of mind or

tranquility. This is an undertaking which the undertaker is unable to fulfill.

This argument is in turn refuted. Human emotions may not be tangible property, but the
Islamic definition of ‘mal’ which can be bought and sold may include intangibles. Examples
are property rights, business goodwill and so on. People are willing to spend money for having
security. They employ security guards, burglary alarms, hidden cameras etc. If security has

‘value’ and if anything having ‘value’ is considered ‘mal’, which is the case; then security can

? Zarqa, Mustafa (1962).
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form the basis of payment of premiums in an insurance contract. The fact that the present
insurance contracts do not mention security as the subject matter is not important in

principle. It is implied, but can easily be made explicit.

(2) The second objection also loses weight if we agree that what the insuree is paying for is the
peace of mind arising from the sense of security. In that case, the moment one buys the
insurance policy, the peace of mind is ‘delivered’ to him. The moment I buy car insurance, |
get out of the fear that I may make an accident and be liable to make payments for the loss of
life and property as a result of that accident which could have very seriously implications for

me and my descendants..
(VI) Insurance violates Islamic law of inheritance

Argument: In life insurance, companies pay amount of policy (the sum covered) to the
nominee(s) of deceased policy-holder instead of all the legal heirs, which is a violation of Islamic

law of inheritance.

Counter Argument: The current practice is indeed incorrect but it can be easily amended. The
amount given in case of sudden death must form part of the wealth of the deceased and Islamic
rules of handling wealth of a deceased person must be applied. These are not only the rules of
inheritance. These include payment of debts of the deceased, if any; implementation of the
deceased’s will (to the extent it complies with the Islamic rules of wassiyah) and then applying

the Islamic rules of inheritance, in that order.

This is very easy to solve. In the insurance contract someone from the family may be nominated
as the beneficiary as a “wakeel (agent) with express condition that after receing the money from
the insurance company, he will distribute to according to the rules applicable to the wealth of a

deceased.

This particular subject can be complicated by tax law (i. e. for Muslim living in the West).
Ezzedine Ghlamallah made an interesting contribution on this subject to show how provision of
life insurance contracts can be used to reverse the non-muslim inheritance law of Continental

Europe and comply with Islamic law through life insurance.
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Ghlamallah E. 2014. Conformit¢é au droit musulman et au droit frangais, question(s)
d’articulation(s): I’exemple de la clause bénéficiaire. Les cahiers de la finance islamique, 7, 119-

130.
Conclusion on Commercial Insurance:

The issue is still being debated. At present a majority of Islamic economists including the present
author tend to allow an insurance contract, modified in the light of the arguments mentioned
above. However, many Islamic jurists are against it. Therefore, an Islamic alternative under the

generic name of takaful has emerged. That is discussed in the next section.

5.2. Assessment of Mutuals
If we use the same criticisms as on commercial insurance, i.€.
* Is mutual insurance against tawakkul?
* Does mutual insurance involve gambling?
* Does mutual insurance involve riba?
* Does mutual insurance involve gharar?
* Does mutual insurance involve akl al mal bil batil ?

¢ Does mutual insurance violate Islamic law of inheritance?

While the first point makes no difference with commercial insurance, there is some difference
for the rest. While commercial insurance implies a contract between a customer and a company,
and this contract is basically a zero-sum game, mutuality is not distinct from its members. Hence,
in mutual insurance, it is pointless to think of ‘buying an insurance’ as ‘buying a lottery ticket’,
what matters is the prospect faced by the mutual community (or mutuality). In this respect, there
is no gambling, nor riba, nor gharar, nor akl al mal bil batil in mutuality since mutuality pays to

indemnize damage occurring to mutuality.

This is for the principle. Now the law usually arranges mutuality as a legal entity distinct
from the members thereof, hence one could argue that the difference between mutuality and
commercial insurance is formal. It must thus be remembered that mutuals are not joint-stock
companies controlled by shareholders with limited liability but partnerships controlled by their
members with unlimited liability. This means that, contrary to commercial insurance, the

insureds are both the decision-makers and the payers (they do not just pay a premium in advance,
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they are amenable to supplementary member calls in case the premium paid ex ante are not
enough to cover indemnification of members). This effectively rules out gambling, riba, gharar

and akl al mal bil batil.

The so-called Islamic Insurance model based on co-operation can learn a lot from the

Western experience of mutuals because of the similarities between the two on conceptual level.

[More details will be given in the paper after the Seminar in due course of time]

5.3. Assessment of Takaful "

Takaful means mutual taking care of one another. Many Islamic scholars are of the view that
while there is nothing wrong in seeking protection against sufferings nobody should make a
profitable business out of the sufferings that naturally befall humanity. This has led to the
development of Islamic insurance called takdful insurance. It is based on mutual cooperation in

seeking protection against pure risks.

Three Islamic concepts provide the basis for takaful insurance. First is that Islam encourages
Muslim to cooperate in all good deeds. Allah commands "Help ye one another in righteousness
and piety" [Qur’an 5:2]. The second is the concept of al- ‘agilah, which literally means near of
kin and technically refers to a tribal custom. According to this custom if any member of the tribe
killed someone unintentionally, he was required to pay blood money, which was normally
beyond the means of a single person. Therefore, the whole tribe would contribute towards its
payment. Islam accepted this principle of reciprocal compensation and joint responsibility.
Proponents of takdful insurance argue that people similarly exposed to some risk, car owners,

can be considered to form an " ‘agilah" and hence mutually indemnify one another.

The third is a specific form of cooperation called “nahd™\
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Narrated Abu Musa :

' This covers both takaful and cooperative insurance models being presented as an Islamic alternative. In Islamic
literature they are often used as alternatives.
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The Prophet said, "When the people of Ash'ari tribe ran short of food during the holy battles, or
the food of their families in Medina ran short, they would collect all their remaining food in one
sheet and then distribute it among themselves equally by measuring it with a bowl. So, these

people are from me, and I am from them. [Emphasis added by us]"

Nahd means pooling funds/materials by members of a group and making use of the pool as
per the need of a member of the group without any regard of his contribution to the pool. [For
example, travel companions may pool and then share the expenses of the journey even if the

distribution is unequal.

It is obvious that simply replacing the commercial insurance contract with takaful contract
cannot remove the uncertainties (gharar) in life. However, they are made palatable by splitting
the premium into two portions, an investment portion and a fabarru (donation) portion. The
second portion being charitable is not subject to the laws of commercial contracts and gharar can
be tolerated. This part is used for mutual indemnification of the policy holders. (Thus, removing
the objection of gharar in conventional contract). The whole amount received in premiums is
invested but unlike conventional insurance non-interest avenues of investment are used. Thus,

removing the objection of riba in the conventional insurance contract.
Presently three basic models of takdaful are operational in different regions. These models are;

1. Mudarabah model
1i. Wakalah model
iii. Waqf-Wakdalah model

The basic difference exists in the nature of contractual relationship between the rtakaful
company and the participants. The management of takaful business is almost same in different
models with only some minor variations. Therefore, we will not go into detailed explanation of

these models here.
A general takaful company has in general the following features:

e The company is not the one who assumes risks or the one taking any profit. Rather, it is

the participants, the policy holders, who mutually cover each other.
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e All contributions (premiums) are accumulated into a fund. This fund is invested using
Islamic modes of investment and the net profit resulting from these investments is

credited back to the fund.

e All claims are paid from this fund. The policy holders, as a group, are the owners of
any net profit that remains after paying all the claims. They are also collectively

responsible if the claims exceed the balance in the fund.

e The relationship between the company and the policy holders is governed by the terms
of either a mudarabah contract or a wakalah contract. In the former case, should there
be a surplus from the operations; the company (mudarib) will share the surplus with the
participants (rabb-al-mal) according to a pre-agreed profit-sharing ratio. In the latter
case, the company charges a fixed fee for running the business and has no share in the
profit. In both cases, if there is a net loss, policy holders may be called upon to make
additional contributions. However, in practice takaful companies build reserves from

undistributed profits in good years to cover for bad years.

A takdful company earns income from two sources: the return on shareholders fund and wakalah
fee which is charged upfront from the contributions. Under Wakalah model, the Wakalah
contract is used for managing the fakaful underwriting operations while the Mudarabah contract

is adopted for investment of the Participants 7Takaful Fund (PTF).

In the event of loss or deficit in the PTF, the participants may be requested to pay higher
contributions however; in practice the fakaful operator provides an interest free loan (gard
hasan) from the shareholders fund to cover the shortfall. The loan will be repaid from the future

contribution.
Shari‘ah-compliance Issues in Takdaful Model of Insurance

There are several issues of Shari‘ah-compliance in the takdaful model. Briefly, these are:

e In principle, takaful is claimed to be based on tabarru ‘, but the model violates the basic
principle of fabarru” contracts stated above that tabarru’ is a one-way transfer of
benefit. Even an expectation of return benefit violates this principle.

e If the spirit is that of mutual cooperation, then the pricing of a takaful contract cannot be

based on extent of coverage. The premium should be determined by the ‘ability-to-pay’
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principle. That is a poor person will pay less than a rich person, yet receive the same
coverage.

e It has been noticed that in case of health insurance, old people are either not provided
insurance coverage, or they are charged higher premiums than younger participants. If
the spirit is cooperation and fabarru , it should be the other way around.

e The distribution of surplus among the participants in proportion of their donation to PTF
makes it a conditional gift which is not allowed according to majority view.

e Participants’ ownership rights on the takaful fund, although collective, raises the issue of
payment of zakah and share of inheritance for the heirs in case of death of a participant
during the period of takdful cover.

e In case of short fall in the fakaful fund, the operator undertakes to provide gard hasan
from the shareholders fund which is not correct since a waki is not a guarantor.
Provision of gard hasan to PTF, which is owned by a group of participants, and
recovering that loan some time in future from the donations given by other participants
is also questionable.

6. Meeting the Need of Insurance in Contemporary World According to Islamic Principles

Two points are clear to us:
1 Insurance is a need that must be provided to all members of the society
2 Insurance is a modern contract and it is open for ijtehad as there is no nass prohibiting
this contract.
We will present statistical evidence and arguments that the so-called Islamic alternative whether
called takaful or cooperative has serious limitations. Some of which have been mentioned above.
We think, that:

(1) A“Manihah-Based” model of insurance will be more in line with Maqgasid al-Shari‘ah.
We have given the definition and scope manihah in section 3. We have also collected
several nusus that encourage this, from small daily matters like providing a free car ride
to giving right of use of big extracts of land free of charge. The scope is very wide and
Prophet’s (SAAW) instructions (especially the Hadith relating to al-asha’ries) give us
very clear concept what cooperation “really” means. Based on that the basic features of

the Manihah-Based model would be that (i) the pricing of the insurance product
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(premium) should be based on “ability-to-pay” criterion. That means that a poor person
will get the same coverage paying little or no premium that a rich person will get by
paying a higher premium. (ii) Similarly, the payment for losses (extent of indemnity) will
be based on “ability-to-bear the loss” criterion. That means that a rich person will have a

higher “deductible” than a poor person carrying similar policies.

While the model is appealing to us, it has some problems which we will tackle during our

research such as free rider and moral hazard.

e Our initial thinking (subject to futher refinements learning from comments and
discussions) is that in order to handle these and similar other problems, it will be best
to organize manihah-based insurance companies using models similar to SMEs and
micro-finance. Specifically, it is envisaged that a franchise-type arrangement whereby
small insurance companies may be organized, say at city/village level, where the
mutual feelings are the strongest. The “collective” of these insurance units may in
turn re-insure with a country-wide mutual based on the same principles.

e We are also suggest a “Hybrid Model” of insurance. The idea behind this model is to
combine all Shari ah-compliant means to provide funds for giving insurance services
to the individuals. In this respect the five-echelon structure presented in figure 1 will
be employed. Each insured person will contribute as much as he can; then the “aqilah
which may be defined along the lines suggested by Sheikh Mustafa Al-Zarqa will
contribute. For example, university teachers in a city may be considered to be an
‘aqilah and form the small unit as described above. Then wealthy members of the
society and NGOs may donate to the “Indemnity Fund”. If these sources are not
enough for the indemnity fund, then subject to the availability of resouces, the state
may also contribute to the indemnity fund. It is hoped that by mobilizing all the five
echelons the size of the indemnity fund will be sufficient to provide the necessary
coverage. However, learning from the early history of the Islamic state and the saying
of the Prophet (SAAW) if the insured can still not be fully covered then, they will
bear the loss as a test from Allah (SWT) and be patient and satisfied with that. An
example for that is the famous Hadith relating to the case when the liabilities of a

person are more than his assets, then the creditors get whatever his assets can provide
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and they have no further claim.

“It 1is reported that at the time of Allah's Messenger (SAAW) a man
suffered losses in fruits that he had bought and his debt increased. Allah's
Messenger (SAAW) told (the people) to give him charity. They gave him
charity, but that was not enough to pay his debts in full. Thereupon
Allah's Messenger (SAAW) said to his creditors: "Take what is available
and you do not have any further claim”. [Muslim: 1556]

Western countries, similar arrangements are enforced in case of someone declaring bankruptcy.

Since bankruptcies are thouroughly investigated and a comprehensive regulatory mechanism has

been developed by Western governments to avoid “Bankrupcy Frauds” (which, by the way are

wide spread due to immoral behavior), Muslim institutions can learn from the developments in

this field made by Western countries and institutions as well as the huge literature on this subject

published in Western media.

[More details will be given in the paper after the Seminar in due course of time]

7. Conclusions:

In the light of our presentation and assessment of various models, we conclude:

1

Civilizations learn from each other. Any useful contract prevalent in a non-Muslim
society can be “adapted” by “cleansing” it from non-Islamic elements. The example of
“adapting” the pre-Islamic mudarabah contract by the Prophet (SAAW) is very
instructive in this respect. In the field of covering risks adapting the institution of
“‘aqilah” and some other practices is even more important for our research. In modern
non-Islamic countries, the use of “mutuals” for insurance purposes may have great
potential. [Mutuals are already being used in Muslim countries for various purposes
including insurance. There is a huge scope to learn from Western experiences in this

respect]

People may not have heard the name of insurance, but from time immemorial individuals
and communities have been taking steps to tackle risks. At the time of the Prophet
(SAAW), insurance as a contract did not exist. Therefore, there is no clear text in either
Qur’an or Sunnah to prohibit it. It is a matter which can (and should) be a subject of

ijtehad in the light of Maqasid al-Shar ah.
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3 The process of ijtehad with respect to insurance contract(s) is underway since more than

25 years.

[In the full paper, we will comment on some of the fatawa given in recent years (please

see Annex 2) as well as the AAOIFI Standard.]

4 We argue that insurance coverage has become a need which must be fulfilled. Various
models of insurance available, whether in Muslim or non-Muslim countries may have
useful elements. Each model also has negative aspects. Both have been mentioned
briefly. In our view, there is no need to stick to a single model. Any model, after making
sure that it does not violate any of the “Basic Principles™'', based on maqasid al-Shari‘ah
may be employed. Some may be more useful in one setup/locality others in different
circumstances. The wider the range of “Shari'ah-compatible insurance products”

available the better it is.

" Please see Iqbal, Munawar (xxx).
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Annex-1

Some Nusus on Insurance Related Matters
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Jabir b. Abdullah (Allah be pleased with them) reported that Allah's Apostle (may peace be upon
him) made it obligatory for every tribe (the payment) of blood-wit.
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Narrated Abu Hurairah :
Two women from Hudhail fought with each other and one of them hit the other with a stone that
killed her and what was in her womb. The relatives of the killer and the relatives of the victim
submitted their case to the Prophet who judged that the diyah (blood money) for the fetus was a
male or female slave, and the Diya for the killed woman was to be paid by the 'Asaba (near
relatives) of the killer.
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Muslims see no harm in practicing Nahd by which some (the partners) may eat so much, and
some may eat so much of the food (without measuring or weighing it).
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Narrated Jabir bin 'Abdullah :

"Allah's Apostle sent an army towards the east coast and appointed Abu 'Ubaida bin Al-Jarrah as
their chief, and the army consisted of three-hundred men including myself. We marched on till
we reached a place where our food was about to finish. Abu- 'Ubaida ordered us to collect all the
journey food and it was collected. My (our) journey food was dates. Abu 'Ubaida kept on giving
us our daily ration in small amounts from it, till it was exhausted. The share of everyone of us
used to be one date only." I said, "How could one date benefit you?" Jabir replied, "We came to
know its value when even that too finished." Jabir added, "When we reached the sea-shore, we
saw a huge fish which was like a small mountain. The army ate from it for eighteen days. Then
Abu' Ubaida ordered that two of its ribs be fixed and they were fixed in the ground. Then he
ordered that a she-camel be ridden and it passed under the two ribs (forming an arch) without
touching them".
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Narrated Salama :

Once the journey food diminished and the people were reduced to poverty. They went to the
Prophet and asked his permission to slaughter their camels, and he agreed. '"Umar met them and
they told him about it, and he said, "How would you survive after slaughtering your camels?"
Then he went to the Prophet and said, "O Allah's Apostle! How would they survive after
slaughtering their camels?" Allah's Apostle ordered 'Umar, "Call upon the people to bring what
has remained of their food." A leather sheet was spread and al I the journey food was collected
and heaped over it. Allah's Apostle stood up and invoked Allah to bless it, and then directed all
the people to come with their utensils, and they started taking from it till all of them got what
was sufficient for them. Allah's Apostle then said, "I testify that None has the right to be
worshipped but Allah, and I am His Apostle" .
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Narrated 'Abdul 'Aziz: Anas said, "When Allah's Apostle invaded Khaibar, we offered the Fajr
prayer yearly in the morning) when it was still dark. The Prophet rode and Abu Talha rode too
and I was riding behind Abu Talha. The Prophet passed through the lane of Khaibar quickly and
my knee was touching the thigh of the Prophet. He uncovered his thigh and I saw the whiteness
of the thigh of the Prophet. When he entered the town, he said, 'Allahu Akbar! Khaibar is ruined.
Whenever we approach near a (hostile) nation (to fight) then evil will be the morning of those
who have been warned.' He repeated this thrice. The people came out for their jobs and some of
them said, Muhammad (has come).' (Some of our companions added, "With his army.") We
conquered Khaibar, took the captives, and the booty was collected. Dihya came and said, 'O
Allah's Prophet! Give me a slave girl from the captives.' The Prophet said, 'Go and take any slave
girl." He took Safiya bint Huyai. A man came to the Prophet and said, 'O Allah's Apostles! You
gave Safiya bint Huyai to Dihya and she is the chief mistress of the tribes of Quraiza and An-
Nadir and she befits none but you." So the Prophet said, 'Bring him along with her.' So Dihya
came with her and when the Prophet saw her, he said to Dihya, 'Take any slave girl other than
her from the captives.' Anas added: The Prophet then manumitted her and married her ".

Thabit asked Anas, "O Abu Hamza! What did the Prophet pay her (as Mahr)?" He said, "Herself
was her Mahr for he manumitted her and then married her." Anas added, "While on the way, Um
Sulaim dressed her for marriage (ceremony) and at night she sent her as a bride to the Prophet.
So the Prophet was a bridegroom and he said, "Whoever has anything (food) should bring it.' He
spread out a leather sheet (for the food) and some brought dates and others cooking butter. (I
think he (Anas) mentioned As-SawTq). So they prepared a dish of Hais (a kind of meal). And
that was Walrma (the marriage banquet) of Allah's Apostle".
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Narrated 'Umar bin Al-Khattab :

I gave a horse in Allah's Cause. The person to whom it was given, did not look after it. I intended
to buy it from him, thinking that he would sell it cheap. When I asked the Prophet he said, "Don't
buy it, even if he gives it to you for one Dirham, as the person who takes back what he has given
in charity, is like a dog that swallows back its vomit".
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Narrated Ibn 'Abbas :
The Prophet said, "He who takes back his present is like him who swallows his vomit".
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Jabir b. 'Abdullah (Allah be pleased with them) reported Allah's Messenger (may peace be upon
him) as saying: Whoever a person is gifted a life grant, then it is for him (belongs to him and to
his posterity, for it belongs to him who has been gven it). It would not return to him who gave it
for he conferred it as a gift (it becomes the property of the donee and as such) rules of
inheritance will apply to it.
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Jabir b. 'Abdullah (Allah be pleased with him) reported that Allah's Messenger (may peace be
upon him) commanded that whoever is conferred upon a life grant along with his descendants is
entitled to make use of the property conferred so long as he lives and his successors (also enjoy
this privilege). That (property) becomes the their defect belonging. The donor cannot (after
declaring Umra) lay down any condition or make any exception.
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Ibn‘ Abbas, who said* :The Messenger of Allah¥ said: “Umra (life-long gift) is permissible for
the one to whom it is given, and Rugba is permissible to the one to whom it is given, and the one
who takes back his gift is like the one who goes back to his vomit.” (Sahih).

(VYY) gla il o

Uiy 65 sl U 50 ) Lead a2 Bkt s 51 800 g ¥ 1008 Cansall (i el il e 5o il 0
M@Jbﬁcubwb\@;ds\ulﬁ\d.\é\.@_ﬁca} Z\JL:J\GLV_'L;JS\

It is reported marfu by Sayyidina Ibn Umar (RA) and Ibn Abbas (RA) (that the Prophet (SAW)
said,)* It is not lawful for a man who presents a gift to take it back, except a father (can take
back) after giving to his son. And the example of one who presents a gift and afterwards
demands it back is like the dog that eats excessively till it spews out and then returns to it to
consume from it ”.
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Sayyidina Bara ibn Aazib (RA) reported that he heard the Prophet (SAW) say* ,If anyone gives a
minhah of milk or silver, or guides one who is lost then he will get reward for setting free a male
slave or a female slave”.
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Sayyidina Adi ibn Hatim Tai reported that he asked Allah’s Messenger “ , Which sadaqah is
excellent ”?He said, Providing a slave in Allah’s cause, or the shade of a tent, or a young camel

in Allah’s cause.
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Narrated 'Abdullah bin 'Amr :

That Allah's Apostle said, "There are forty virtuous deeds and the best of them is the Maniha of a
she-goat, and anyone who does one of these virtuous deeds hoping for Allah's reward with firm
confidence that he will get it, then Allah will make him enter Paradise".
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Narrated Abu Hurairah :

Allah's Apostle said, "The best object of charity is a she-camel which has (newly) given birth and
gives plenty of milk, or a she-goat which gives plenty of milk; and is given to somebody to
utilize its milk by milking one bowl in the morning and one in the evening".
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It is narrated on the authority of Abu Hurairah (that the Messenger of Allah) said: Of course the
person who gives to the family a she-camel as a gift, which gives milk, morning and evening
equal to a large bowl ,its reward (the reward of the gift) is great.
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Abu Hurairah reported that the Apostle of Allah (may peace be upon him) forbade (to do certain
things) and then he made a mention of certain habits and said: He who gives a she-camel as a
gift, for him is the reward (of the gift) both morning and evening, a reward for drinking milk in
the morning and a reward for drinking milk in the evening.
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Narrated Abu Said: A bedouin came to the Prophet and asked him about emigration. The Prophet
said to him, "May Allah be merciful to you. The matter of emigration is difficult. Have you got
some camels?" He replied in the affirmative. The Prophet asked him" ,Do you pay their Zakah?"
He replied in the affirmative. He asked, "Do you lend them so that their milk may be utilized by
others?" The bedouin said, "Yes." The Prophet asked, "Do you milk them on the day off
watering them?" He replied, "Yes." The Prophet said, "Do good deeds beyond the merchants (or
the sea) and Allah will never disregard any of your deeds."
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Sayyidina Abu Umamah Bahili narrated I heard Allah’s Messenger (SAW) say during the
sermon of the Farewell pilgrimage, ........ He also said* ,That which is borrowed is to be repaid,
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and the minhah is to be returned, and the debt must be discharged, and the guarantor is
responsible .
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Narrated Ibn Abbas :

The people of Yemen used to come for Hajj and used not to bring enough provisions with them
and used to say that they depend on Allah. On their arrival in Medina they used to beg the
people, and so Allah revealed, "And take a provision (with you) for the journey, but the best
provision is the fear of Allah.
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Narrated 'Amir bin Sad bin Abi Waqqas :

That his father said, "In the year of the last Hajj of the Prophet I became seriously ill and the
Prophet used to visit me inquiring about my health. I told him, 'T am reduced to this state because
of illness and I am wealthy and have no inheritors except a daughter, (In this narration the name
of 'Amir bin Sad is mentioned and in fact it is a mistake; the narrator is 'Aisha bint Sad bin Abi
Wagqqas). Should I give two-thirds of my property in charity?' He said, 'No.' I asked, 'Half?' He
said, 'No." then he added, 'One-third, and even one-third is much. You'd better leave your
inheritors wealthy rather than leaving them poor, begging others. You will get a reward for
whatever you spend for Allah's sake, even for what you put in your wife's mouth.'
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Abu Sa'id al-Khudri (Allah be pleeased with him) reported that in the time of Allah's Messenger
(may peace be upon him) a man suffered loss in fruits he had bought and his debt increased; so
Allah's Messenger (may peace be upon him) told (the people) to give him charity and they gave
him charity, but that was not enough to pay the debt in full, whereupon Allah's Messenger (may
peace be upon him) said to his creditors:" Take what you find, you will have nothing but alms.

(YooA) alusa maua (£0V) A muaa
Ah\ém&\dy)@u@;&@\ya\%)\ﬁ M\GSM.\;:AJUISL;JJJJJ;‘SJ\&\@AEM\ cd.“..ang_\xSur_

c;a» dla‘&s\d}u)bd.u.\ d\ﬁ«g_:xst_a» Ls.\l_xs‘«u);;umuus‘;\;ug_d\c 11«4444‘53}.&_5(;3“}
«4.;.45\3(;5» dhsw\d}u)bdﬁdﬂ -Ja )M\Lg\ AJ\LAJ\J«\JALJ.\.’A

37



Abdullah b. Ka'ab b. Malik reported from his father that he pressed in the mosque Ibn Abu
Hadrad for the payment of the debt that he owed to him during the lifetime of Allah's Messenger
(may peace be upon him)) .In this altercation) their voices became loud, until Allah's Messenger
(may peace be upon him) heard them, while he was in the house, so Allah's Messenger (may
peace be upon him) came out towards them, and he lifted the curtain of his apartment and he
called upon Ka'b b. Malik and said: O Ka'b. He said: At thy beck and call, Allah's Messenger. He
pointed out with the help of his hand to remit half of the loan due to him. Ka'b said: Allah's
Messenger, I am ready to do that, whereupon Allah's Messenger (may peace be upon him) said
(to Ibn Abu Hadrad): Stand up and make him the payment (of the rest.(
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Jabir b. Abdullah (Allah be pleased with them) reported Allah's Messenger (may peace be upon
him) saying: If You sell fruits to your brother (and Jabir b. Ahdut/ reported through another
chain of narrators: If you were to sell fruits to your brother) and these is a stricken with
Calamity, it is not permissible for you to get anything from him. Why do you get the wealth of
your brother, without jutification?
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If the debtor is in straitened circumstances, then grant him respite till a time of ease. And if you

were to write it off as an act of charity, that would be better for you, if only you knew. [Al-
Bagqarah; 2:280]
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